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EX PARTE OR LATE FILED

April 17, 1997

- ﬁkﬁh’m“ 3
Mr. William F. Caton B AR f‘“{}
Secretary "o
Federal Communications Commission APR 4 7 1997
Room 222 iy
1919 M Street NW , o g
Washington, D.C. 20554 e o Sﬁm‘gm!yﬁm‘f’i‘i‘iﬁn

Re: CC Docket 97-121: SBC

Dear Mr. Caton:

On April 16, in response to a requast by the FCC staff, | provided a copy of the attached material
to Craig Brown of the Common Carrier Bureau. The document is a transcript from an Oklahoma
Corporation Commission proceeding, which contains statements by an administrative law judge
on Southwestern Bell's progress in meeting the Competitive Checklist.

Please include this letter and the enclosed copy on the record of this proceeding.

ek

onard S. Sawicki

Sincerely,

Attachment

cc: Mr. Brown

No. of Copies rec'd o %v(
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THE COURT: map-n the recard pleass in PUD $700Q0064.

Based on the picudihgs filed in this cause, accepting ths
testimony in the recerd, the comnsuts placed ints this record by
Southwestern Ball--and, '}i.ru we are all avare, I have made it
quite clear--the burden . is on Bcuthwastern Bell to provae the
case that is before us; ;nd, of course, this is leces of a case
and more of an investiqu%ian into vhather the Commission sheuld
allov Southwesstern Ball Z;tn provids intralATA services.

As you ars gQuite a{r&r- from the cases hurﬂ. hm at tha
Commimssion. I am very mlch in faver of promoting competition.
I faal) it is very dn-iraélo to opan tha marketplaces as va have
attempted to do in many bf the cases at the Commigsion. It is
also important to lock :%: the public intersat in this area. In
this matter I have cbcckcd the .zoguhtions and the law and I
note that the publie 1ntézut that is to be sarved in deterzined
by the FOC. Bo I will ket that part of this aattez go.

Southwestern Ball 3 beliave in this f£iling does not msst
the requirements for itrQLATA relief in Oklahoma. Southwestarn
Bell cannot procead undu- Section 371 (C) (1) (b). I want to make
that clear that in my uﬁ;inz‘.on thay can only proceed under “A%.
Thers ara facilitisg-based providers and thers are _uvcnl
others that have reached élutmomctlon agrsesents or that have
interconnaction aqrm-ﬁec pending with Bell. It is my belis?

that it is not a matter of whather thess parties choose to masst
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a1l fourteen of- those r.giruﬁm or noet, but it is a matter of
whether Southwsatern Bell is previding the abilicy !cr those
partieas to use those 14 gaitt-;mt regquirenents.

The question involved hers is vhether Southwvestern Bsl) has
met the test. And again, I find the ansver to be, "No."

Several parties have argued that thers is a guantity or guality

level of local cempstitidn to be argusd, and I £ind that net to
be tz.ue, too. But I oat-t deternine frox the testinony and the
pleadings filed bersin: vhether thers are iwpediments or
blockades being placed uu the roadvay to the pruvs;xoa of lacal
competition. And based Qn the plesdings and testinony, at this
time * find that answver tn be, "Yer, thars are impediments and
blockades. That does not say that in 30 days or sven &0 days
from now those iupedlun!;a and bleckedes aight net be removed.

I would point out ttat. from soae of the schedules and
inplenentation of cmain parcts of the agreanment V:ln the
arbitrations that I have-heard, that I believe it was at least
July and I think maybe one of them vas Septesber hefors the
implemantations would nm taken place. I 4Aidn’t go back and
lock thosa up. You wn;l have té refer to Tthose in ths AlJ
Reports yourselves. |

Again, I tind that the approval of the 3TC--and 1 have

given you pre-warning of ‘this, everybedy in hers; I dcn’t agree

with the srguments on -ii:hcr side. I £ind that the approval of |

the SIC has no bearing on this hearing. I have stated that on
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appeals before tha Commipsion En Bamc in another proceedings.

I Iina ths STC is a separate, distinct, offering by Bell to

vhoaver it may De~=XYIweto coma forward if they want to use that
and sign it as an agresmpnt to start providing sarvice. I #o
not find that it amauu-é in this particular came. It may, if
TracK “B" was approprilte, but with Track *B* not being
appropriate, it @ees noti help Bell in this mattey whatsosver.
It is merely an offering. Bsll can only rely on the $TC if no
interconnection agreaments had been reguested.

If you look at a}zncu) (b) it saye: ﬁ'hilun to
request...". If you r-ﬁ the rest of that, it is very plain,
despite the obvious end aéguunts, that requests have been made,
then the guestion cones am to, aftsr the rsquests have deen
made ths provision for nuch requests are baing taken sars of by
its WB. :

To put it in an sven siapler vay, I take the vords eut of
the statute. The quuti@ revolves on the "providing acoess and
interconnection. ;

Brooks Fiber is a quilifying facilities-basaed carrier under
Subsection A, but Bell hna nat satisfied ths checklist dacauma
Bell is "not previding .?eens- and interconnection” in such »
manner as to provide !oz_:emeta'.tion in the marketplacs. You
need to reread that. As 1 said earlier, in comparisen with some
af tha arguments, you can’t guantify--it is net = matter of

canpetition; it is a natter of whether they are providing it and
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it is available. It is not a matter of it they want to accapt
it or not. If they choosc nct to accept it, that doesn't
disqualify Bell rfrom beifg able to mest the checklist. But at
this time I find that théiy a:.. not providing that.

Also, 1 strongly suggest that you go back and look at
96-218 and 956-24), th. AlJ’s report in those and ths
commissian’s fimal ordnr regarding cost-dassd pricing for a
determination in nnsmﬁnq all of the guestions ruised here
today for the cvnlu-ti.qi_n ‘of the accsptance of Southwestern
Ball’s rates on an 1nt-fin basis in those satters ‘lnd'tha true-
up and you will find thq reasoning end that will anawer that
question.

Aqain, o p:e’dalinn{,ily facilities-based provider is net a
numbers ganms but it is . guastion of access to facilities, an
equal ability te compets. S&outhwastern Bell naed not rely upen
competitors te take 11:1 of the checklist items, Dbut may
dgnonist.rut- compliance uqij.ng its egreements, and such items nust
De esasily and squally acoessible but must be “commercislly
oparationsl” on equal tlkmo as to all.

Close ths record.

(Bndi of decision.)
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